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1. Loan Market Overview

1.1 The Regulatory Environment and
Economic Background

The lending market in Switzerland is well developed,
with experienced participants (lenders, borrowers and
advisers). The Swiss lending market has been sta-
ble for many years now, including during the 2008
financial crisis, the COVID-19 pandemic, the war in
Ukraine, and the acquisition of Credit Suisse by UBS.
The Swiss market is largely in the hands of Swiss
banks, but non-Swiss banks and alternative lenders
(such as specialised debt funds) play an important
role as well.

The Swiss Financial Market Supervisory Authority
(FINMA) is keen to ensure that lending is sustainable,
and that the solvency of banks is not put at risk as
a result of over-lending. FINMA monitors banks to
ensure that they have sufficient capital to withstand
changes in risk-drivers.

1.2 Impact of Global Conflicts

The slowdown in global economic growth as a result
of, inter alia, global conflicts and higher interest rates
has also had a certain impact on the Swiss economy,
but broadly the Swiss economy has remained stable.
The Swiss loan market has also remained stable, and
liquidity has not dried up. However, uncertainty over
future economic growth in certain key markets glob-
ally, political developments, and the future direction
of inflation and interest rates continue to present risks
and challenges to both lenders and borrowers.

Of note, Switzerland has adopted sanctions that are,
in principle, aligned with those adopted by the EU
in response to Russia’s ongoing military aggression
against Ukraine.

1.3 The High-Yield Market

High-yield debt securities have been an increasingly
popular means of external debt financing during the
past few years.

Large transactions, especially leveraged transactions,
are frequently structured both with loans and high-
yield debt. For Swiss withholding tax reasons, the
notes’ issuer is often a non-Swiss entity.
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1.4 Alternative Credit Providers

Alternative credit providers (eg, specialised debt
funds) have been increasingly active in the Swiss mar-
ket, especially in international leveraged transactions.
The “Swiss non-bank rules” (see 4.1 Withholding Tax)
are an element to be considered when structuring
such transactions.

As regards debt securities transactions in Switzerland,
these are generally co-ordinated by banks (Swiss or
non-Swiss) with a broader investor base than in the
bank loan market.

1.5 Banking and Finance Techniques

As mentioned in 1.4 Alternative Credit Providers,
alternative credit providers have been increasingly
active in the Swiss market during the past few years.
There is an expectation that this trend may continue,
partly as a result of the merger of Credit Suisse (which
has historically been a significant participant in Swiss
loan markets) into UBS. This consolidation is expected
to lead to a somewhat lower level of available liquidity
and a narrower range of products.

The use of crowdfunding to finance projects has
shown relatively stable growth over the past few years
in Switzerland. Under current Swiss rules, crowdfund-
ing is not subject to any specific regulatory require-
ments. Similarly, crowdfunding platforms are not sub-
ject to licensing requirements for the time being.

Platform operators have to be careful, however, to
comply with the traditional banking rules and structure
their activities in a way that does not trigger a licensing
requirement under banking laws. This could, under
certain circumstances, be the case where an opera-
tor has accepted deposits from the public. Platform
operators’ activities are also generally subject to anti-
money laundering regulations.

1.6 ESG/Sustainability-Linked Lending

As is the case in other leading financial centres, ESG
and sustainability-linked lending is a major topic in
Switzerland and is a feature of many transactions,
especially syndicated loan transactions and, albeit to
a lesser degree, large bilateral loan transactions.
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While sustainability-linked lending is more common
among publicly listed companies, it is also present in
transactions with privately held companies. That said,
over the past year, the growth of sustainability-linked
features has slowed somewhat.

No uniform approach has yet developed but market
practice is becoming increasingly standardised, espe-
cially in terms of:

« the relevant triggers (key performance indicators
are the most common triggers);

* reporting; and

« the implications (eg, margin increase/decrease).

To date, these efforts largely rely on voluntary stand-
ards, such as the Loan Market Association recom-
mendations for the bank debt market or the Interna-
tional Capital Market Association principles for the
debt capital market.

This development ties in with greater regulatory efforts
to better assess how issuers take ESG aspects into
account. In this context, it is worth noting that the
Swiss stock exchange (SIX Swiss Exchange) has
launched ESG indices — based on data from the Swiss
sustainability rating agency Inrate — for its equity and
bond markets.

Furthermore, Swiss sustainability reporting rules
require large Swiss companies and regulated finan-
cial institutions to publish a non-financial report on
an annual basis. This report focuses on information
related to the company’s business development,
performance, position, and impact on environmen-
tal (including climate-related disclosures, for the first
time in 2025, covering the financial year 2024), social,
employee, human rights and anti-corruption matters.

2. Authorisation

2.1 Providing Financing to a Company

Lending activities are generally unregulated in Swit-
zerland, provided the lender does not accept depos-
its from the public or refinance itself via a number of
banks. A Swiss-based entity that combines lending
activities with deposit-taking from the public or refi-
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nancing from a number of banks will generally qualify
as a bank, which triggers licensing requirements under
Swiss banking laws.

The Swiss regime for the cross-border provision of
financial services, including lending to Swiss borrow-
ers, remains rather liberal. Foreign-regulated entities
operating on a strict cross-border basis (without hav-
ing a business presence in Switzerland) do not need to
be authorised by FINMA, as a general rule. If, however,
these activities involve a physical presence (such as
personnel or physical infrastructure) in Switzerland
on a permanent basis, the cross-border exemption is
generally not available. In practice, FINMA considers
a foreign entity to have a Swiss presence as soon as
employees are hired in Switzerland. That said, FINMA
may also look at further criteria to determine whether a
foreign bank has a Swiss presence, such as the busi-
ness volume of that bank in Switzerland or the use of
teams specifically targeting the Swiss market.

That being said, the Swiss Financial Services Act (Fin-
SA) imposes certain conduct, organisational and reg-
istration requirements on financial service providers
that provide financial services (eg, granting of loans
to finance transactions with financial instruments) on
a professional basis in Switzerland or to clients based
in Switzerland (similar to the EU’s MiFID Il). Certain
exemptions are available for regulated financial insti-
tutions targeting exclusively institutional and profes-
sional clients in Switzerland.

Lending to individuals for purposes other than busi-
ness or commercial activities (ie, consumer credit) is
regulated by the Swiss Consumer Credit Act (SCCA).
Lenders contemplating consumer credit activities fall-
ing under the SCCA on a commercial basis must reg-
ister with the canton in which they are established, and
the canton(s) in which they intend to operate. Exemp-
tions from this registration requirement are available
for Swiss-licensed banks and for lending services that
finance the acquisition of goods or services provided
by the lender itself.
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3. Structuring and Documentation

3.1 Restrictions on Foreign Lenders Providing
Loans

With the exception of consumer credit activities, for-
eign lenders are not — as a general rule — restricted
from granting loans to Swiss-based borrowers under
Swiss law (see 2.1 Providing Financing to a Com-
pany). Certain Swiss tax law points should be consid-
ered, in particular where security is taken over Swiss
real estate assets (see 3.2 Restrictions on Foreign
Lenders Receiving Security).

3.2 Restrictions on Foreign Lenders
Receiving Security

There are no generally applicable Swiss law provi-
sions restricting or prohibiting the granting of secu-
rity or guarantees to foreign lenders in Switzerland
— for example, there are no restrictions on the basis of
national interest. That said, depending on the nature
of the collateral, the type of security interest and the
industry sector, specific restrictions may apply or may
impact the enforcement of the security interest by a
foreign secured creditor.

Real Estate Financing

One noteworthy example of such restrictions are
real estate financing transactions in Switzerland. The
background is that the acquisition of Swiss real estate
assets by foreign investors or foreign-controlled com-
panies is subject to restrictions under the Swiss Fed-
eral Law on the Acquisition of Real Estate by Persons
Abroad (the so-called Lex Koller).

In particular, residential properties can only be
acquired by foreign investors or foreign-controlled
companies if a licence is issued (and such licences
are granted on limited grounds). This generally cov-
ers both direct investments in residential real estate
and acquisitions of shares in a residential real estate
company. The concept of acquisition under the Lex
Koller is such that it also includes secured financings
by foreign lenders if those financings exceed certain
thresholds — in particular, loan-to-value thresholds.

The acquisition of commercial property, by contrast,

is subject to fewer restrictions, which mainly concern
premises that:
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* are empty;

+ contain residential parts; or

« are acquired in anticipation of expansion plans
but without concrete plans to build at the time of
acquisition.

In addition to this Lex Koller point, a Swiss tax at
source can apply where the security package for a
financing by foreign lenders includes Swiss real estate
assets. Exceptions apply if the foreign lenders act
through jurisdictions with a double taxation treaty that
provides for full exemption from such tax.

Regulated Sectors

In certain regulated industries — for example, the
financial sector (in particular, banking), telecommuni-
cations, nuclear energy, media and aviation — share-
holders and controlling interests in companies active
in the sector may be subject to review and approval by
the competent Swiss authority, with a view to ensur-
ing proper business conduct and, as the case may
be, reciprocal rights for Swiss investments abroad.
Such restrictions can also apply in the case of secured
financings to companies in such sectors.

3.3 Restrictions and Controls on Foreign
Currency Exchange

There are no restrictions or controls on foreign cur-
rency exchanges or on the import and export of capi-
tal under Swiss law.

3.4 Restrictions on the Borrower’s Use of
Proceeds

There are no specific statutory restrictions on a Swiss
borrower’s use of proceeds from loans or debt securi-
ties under Swiss law. Parties do, however, generally
agree contractually on the permitted use of funds.

3.5 Agent and Trust Concepts

Swiss law does not provide for specific rules govern-
ing the use of agency or trust structures in the context
of secured lending transactions. However, such con-
cepts are recognised and commonly used in practice.

As arule, it is possible under Swiss law that security
be granted to, and held by, an agent or trustee and for
security documents to be drafted in such a way that
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it is not necessary to amend them upon a change of
the secured parties.

Depending on the type of security interest, the role
and powers of the agent or trustee need to be struc-
tured differently.

* Where the security interest is a security assignment
or a security transfer, the security can be held on
trust — that is, by a security agent acting in its own
name and for the benefit of the (other) secured
parties.

* By contrast, where the security interest is a right
of pledge, it is necessary that the security agent
act as a direct representative of the (other) secured
parties (ie, in the name and on behalf of the
secured parties) because a Swiss law pledge is
accessory to the secured obligations. This requires
that the secured parties be identical to the credi-
tors. Having the security agent act as a direct rep-
resentative is the standard approach in Switzerland
to address this. Alternative approaches (such as
parallel debt) remain untested in Swiss courts, but
practitioners generally take the view that the “par-
allel debt” concept should work under Swiss law.

3.6 Loan Transfer Mechanisms

Loan transfers are generally achieved either by way
of an assignment of a lender’s rights under a credit
facility or by a transfer of its rights and obligations.
Swiss law does not provide for general restrictions
on such mechanisms. However, parties to a facility
agreement frequently restrict such assignments and
transfers contractually by subjecting them to a bor-
rower’s consent regime, such that the borrower’s
consent is required unless an exemption applies (eg,
assignments or transfer upon the occurrence of an
event of default or to an existing lender or an affiliate).

In terms of loan transfer mechanisms, Swiss law
allows for both the assignment (of rights) approach
and the transfer (of rights and obligations) route. In
practice, in facility agreements governed by Swiss
law, it is frequently seen that the agreement provides
for the transfer approach only.

Security interests of an accessory nature, such as
a right of pledge, will follow the claims they secure
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when transferred. Security interests of an independ-
ent nature (such as security assignments, security
transfers or certain types of personal guarantees) will,
in principle, not automatically follow the claims they
secure and must be transferred expressly with the
consent of the security provider. As a result, it is gen-
erally recommended to expressly assign and respec-
tively novate the security package to the benefit of the
new lender in the case of a loan transfer. However, if
the relevant security documents are prepared with a
security agency concept, there is no need to assign
or transfer the security package.

Finally, assignments and transfers are subject to con-
tinued compliance with the Swiss non-bank rules (see
4.1 Withholding Tax).

3.7 Debt Buyback

There is no specific Swiss regulation addressing debt
buybacks, provided the debt instrument does not offer
an equity option or a conversion feature.

In practice, where finance documents address the
question of debt buybacks, such transactions are
generally contractually prohibited or restricted. In
some cases, parties may also provide that the par-
ticipation of a borrower or financial sponsor (or other
affiliates) will be disregarded when it comes to voting
matters.

3.8 Public Acquisition Finance

Swiss takeover laws provide for “certain funds” rules
and requirements that must be complied with in the
context of public takeovers. These are generally simi-
lar to other well-known standards, such as the certain
funds standards in the UK. In a nutshell, details about
the financing of the transaction have to be included in
the offering prospectus and a review body has to con-
firm that the bidder has the necessary funds available
(or has taken measures to ensure their availability).

With regard to private M&A transactions, Swiss law
does not provide for certain funds requirements. It is
up to the parties to negotiate these matters, and con-
tractual clauses on funding certainty vary in practice.
In domestic acquisitions, where the parties are non-
financial entities, the threshold of certain funds is often
low and accompanied by a “highly confident letter” or
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by a term sheet from a bank. In certain instances (eg,
in smaller transactions) a seller may even accept that
the acquisition be subject to financing (ie, a financing-
out). By contrast, in larger transactions and in transac-
tions with financial sponsors acting as sellers, certain
funds requirements are typical and the threshold is
often a high one — sometimes higher even than is the
case for public takeovers.

3.9 Recent Legal and Commercial
Developments

No recent legal and commercial developments have
had a major impact on the legal documentation, oth-
er than the transition from IBORs (interbank offered
rates) to risk-free rates and the increasing importance
of sustainability-linked transactions.

3.10 Usury Laws

Except in the area of consumer credit, where a maxi-
mum interest rate is set and revised each year by the
Swiss Federal Department of Justice and Police, there
are no specific rules limiting the amount of interest
that can be charged on a loan. However, high interest
rates might be considered excessive and be subject
to general Swiss law principles on usury.

In this context, the maximum allowable rate of inter-
est is to be determined by various factors and cir-
cumstances of the case (eg, the currency of the loan
and the corresponding inflation rate, the duration of
the loan, and the risk associated with the particular
financing). There is no clear test or threshold, but
practitioners and scholars believe the limit to be in the
range of 15-18% per annum. Swiss law also prohibits
compound interest so that, for instance, default inter-
est due cannot itself bear default interest.

3.11 Disclosure Requirements

Public companies must provide their debt positions in
their annual financial statements according to Swiss
stock exchange rules (the disclosure of the details is
not required however).
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4. Tax

4.1 Withholding Tax

Generally, under Swiss domestic tax laws, interest
payments by a Swiss borrower under a loan are not
subject to Swiss withholding tax. By contrast, interest
on bonds is subject to Swiss withholding tax (currently
at a rate of 35%).

In order to avoid a requalification of a loan facility into
a bond issuance (ie, a financing from the public) and
the levy of Swiss withholding tax on payments under
such financing, the so-called Swiss non-bank rules
have to be complied with. Under such rules, a facility
is at risk of being requalified into a bond issuance if:

» more than 10 non-bank lenders participate (or
sub-participate) in the facility agreement (the “10
non-bank rule”);

+ a Swiss obligor has more than 20 non-bank credi-
tors (the “20 non-bank rule”) on an aggregate level
(ie, all of its lenders and not just the lenders in a
particular transaction); or

+ a Swiss obligor has, on an aggregate level, more
than 100 non-bank creditors under financings that
qualify as deposits within the guidelines issued by
the tax administration (the “100 non-bank rule”).

Under these rules, a bank is generally defined as
a financial institution that is licensed as a bank in
Switzerland or abroad and carries out typical bank-
ing activities with infrastructure and personnel of its
own. Non-compliance with the Swiss non-bank rules
can result in the application of Swiss withholding tax,
which has to be withheld by the Swiss obligor. As the
case may be, this tax might be (partly or fully) recov-
ered by a lender, depending on any applicable double
taxation treaty.

It is noteworthy that the Swiss non-bank rules also
apply where there is no Swiss borrower but there is a
Swiss guarantor or security provider. Depending upon
the structure, various approaches are available in such
transactions to address the Swiss non-bank rules.

Finally, one should note that Swiss withholding tax
laws generally prohibit a Swiss obligor from gross-
ing-up a lender for Swiss withholding tax, so that
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standard gross-up clauses will not typically be valid
and enforceable in Switzerland. In practice, there is
an attempt to achieve the same commercial result
by including a provision in facility agreements that
provides for a recalculation of the applicable rate of
interest (if and to the extent that Swiss withholding tax
should become applicable and the tax gross-up is not
valid). Such clauses remain untested in Swiss courts.

4.2 Other Taxes, Duties, Charges or Tax
Considerations

Aside from the Swiss non-bank rules discussed in 4.1
Withholding Tax, tax issues may arise depending on
the specific security package of a secured transac-
tion.

« First, Swiss tax at source can apply on financings
by non-Swiss lenders where the security package
includes Swiss real estate assets. Applicable dou-
ble taxation treaties, if any, may provide for exemp-
tion from such tax.

» Second, the Swiss non-bank rules need to be con-
sidered and addressed where a Swiss entity acts
as guarantor or security provider.

* Finally, the granting of a guarantee or security by
a Swiss direct or indirect subsidiary for the obliga-
tions of a parent company (so-called upstream
security) or a sister company (so-called cross-
stream security) may trigger Swiss withholding
tax on payments under the guarantee or on the
enforcement of such security interests (see 5.3
Downstream, Upstream and Cross-Stream Guar-
antees).

4.3 Foreign Lenders or Non-Money Centre
Bank Lenders

Aside from the Swiss non-bank rules discussed in 4.1
Withholding Tax, Switzerland may levy a withholding
tax, if:

* interest is paid on loans granted by foreign lend-
ers to borrowers in Switzerland, which are secured
by collateral on Swiss real estate (see 4.2 Other
Taxes, Duties, Charges or Tax Considerations);

* an up/cross-stream security or guarantee is not
granted at arm’s length terms, the difference
between the consideration granted and the con-
sideration actually paid by the Swiss affiliate to
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the security provider (if any), which may constitute
a hidden dividend distribution on which Swiss
withholding tax is payable (see 4.2 Other Taxes,
Duties, Charges or Tax Considerations);

+ a bank in Switzerland owes interest to a non-bank
lender; or

*» bonds are issued by foreign issuers but guaranteed
by their Swiss parent company — these bonds may
be requalified as domestic issuances under certain
conditions, thus triggering Swiss withholding tax
on interest payment.

By being compliant with the Swiss 10/20 non-bank
rules, the interest payments paid by a Swiss obligor
will not be subject to Swiss withholding tax on that
basis. For this purpose, specific language is gener-
ally incorporated in the relevant loan documentation
to make sure that the Swiss obligor is compliant with
the rules.

Withholding tax on an up/cross-stream security or
guarantee is also generally recoverable if the recipi-
ent or beneficiary is a Swiss-resident entity (subject
to certain conditions). In the case of a non-Swiss
resident, however, the withholding tax paid may only
be recovered in part or entirely under the terms of a
double tax treaty.

5. Guarantees and Security

5.1 Assets and Forms of Security

Security Packages

The type of security interest, as well as the applicable
formalities and perfection requirements, will generally
depend upon the particular security asset. Typically,
in corporate lending transactions, a security package
will consist of a combination of a pledge over shares,
a security assignment of (certain) rights and receiva-
bles, a pledge over bank accounts and guarantees
issued by certain group entities.

As a matter of Swiss law, the creation of a security
interest requires parties to enter into a security docu-
ment identifying the collateral (see also 5.2 Floating
Charges and/or Similar Security Interests) and deter-
mining the secured claims in a sufficient manner.
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Generally speaking, the notification of a debtor is not
required to create a secured interest. However, it is
advisable to notify, given that a debtor can otherwise
validly discharge its obligations into the hands of the
security provider.

Formal requirements might apply for the security doc-
ument to be valid — for example, mortgage arrange-
ments must take the form of a notarised deed. Perfec-
tion requirements, however, will vary according to the
type of security and collateral.

Financial instruments

With regard to financial instruments (such as shares), a
right of pledge is typically granted. The creation of the
right of pledge requires parties to enter into a security
document. Perfection requirements vary, depending
on the type of financial instrument. Certificated finan-
cial instruments must be physically transferred to the
secured party or the security agent. If the certificates
are registered, they must be duly endorsed — typically
in blank. A specific regime applies to intermediated
securities, which can be pledged either by a transfer
of the intermediated securities to the account of the
secured party or by virtue of an irrevocable agreement
(known as a control agreement) between an account-
holder and the depositary institution.

Movable assets

With regard to movable assets, the most common
form of security interests is the right of pledge. The
perfection of a pledge requires, in addition to a valid
security document, that the security provider trans-
fer possession of the pledged asset to the secured
party or to a third-party pledge holder. In practice,
this often collides with operational requirements and
restrictions, meaning that typically no security is taken
over movable assets (or is only taken over selected
movable assets).

This requirement does not apply to publicly registered
aircraft and ships. Similarly, a pledge over registered
intellectual property rights (eg, patents, designs or
trade marks) is typically also registered in the relevant
intellectual property register.
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Claims and receivables

Security over claims and receivables, such as receiva-
bles or rights under contracts, can be taken by means
of a security assignment or a right of pledge. In prac-
tice, putting in place a security assignment is the
typical approach. These arrangements allow for the
transfer of the full ownership of collateral assets. The
use of the title is, however, contractually limited to the
liquidation of the assets in an enforcement scenario
and the retention of the proceeds up to the amount
of the secured claim.

The advantage of this form of security interest resides
in the fact that, in the case of bankruptcy of a security
provider, the collateral will not fall in the bankruptcy
estate of the security provider (see 7.1 Impact of
Insolvency Processes). The assignment for security
purposes requires a written agreement between the
assignor and the security provider.

Bank accounts

Where bank accounts are concerned, the typical
approach is to work with a right of pledge. One point
to consider in connection with bank account security
is that the bank will typically have a first-ranking secu-
rity interest (and other preferential rights, such as a
right of set-off) over its client’s account by virtue of the
applicable general terms and conditions. In practice,
parties often attempt to obtain a partial or full waiver
from the account bank for such priority rights. Where
no full waiver is granted — and in order to perfect the
then second-ranking security interest — it is required
that the bank be given notice.

Real estate

Where security is taken over real estate, the secu-
rity will take the form of a mortgage certificate or a
mortgage. No other type of charge on real property
is permitted under Swiss law. Mortgage certificates
are usually preferred in practice, as they constitute
negotiable instruments that can be pledged or trans-
ferred for security purposes. A mortgage certificate
can take the form of a paperless registered mortgage
certificate or a mortgage certificate on paper. Both
types of mortgage are created and perfected by an
agreement of the parties on the creation of the secu-
rity right (by a notarised public deed) and an entry in
the land register. Notary and registration fees vary,
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depending on the cantons where the real estate is
located, and will often be calculated as a percentage
of the secured amount.

5.2 Floating Charges and/or Similar Security
Interests

Floating charges and similar security interests over
all present and future assets of a company or blanket
liens are not available under Swiss law. Such security
interests are not in line with the Swiss law requirement
that collateral be specifically identified.

In addition, the requirement that a security provider
must transfer possession of movable assets to the
secured party would render any “floating” charge over
inventory, machinery, equipment or other movable
assets excessively burdensome and impracticable.

5.3 Downstream, Upstream and Cross-
Stream Guarantees

Under Swiss law, upstream guarantees (ie, guarantees
for obligations of a direct or indirect parent company)
or cross-stream guarantees (ie, guarantees for obliga-
tions of an affiliate other than a subsidiary or a parent
company) are subject to certain limitations and formal
requirements.

Broadly speaking, upstream and cross-stream guar-
antees are treated like dividend distributions as far
as formal requirements and substantive limitations
are concerned. In particular, it is held that upstream
or cross-stream guarantees should be limited to the
amount of freely distributable equity; ie, the amount
that could be distributed as a dividend. Otherwise,
sums paid in excess of this amount could be deemed
to represent an unlawful return of capital.

From a formal perspective, the granting of an upstream
or cross-stream guarantee should be approved by
both the board of directors and the general meeting
of shareholders of the Swiss guarantor. In addition,
payments under upstream or cross-stream guaran-
tees may be subject to tax, including Swiss withhold-
ing tax.

By contrast, downstream guarantees are generally

not subject to restrictions, except in particular circum-
stances - for example, if the relevant subsidiary is in
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substantial financial hardship or if it is not a wholly
owned subsidiary of the guarantor.

5.4 Restrictions on the Target

When a Swiss target grants guarantees or other secu-
rity interests for obligations of an acquirer, any such
security interest would be upstream in nature and
therefore subject to the limitations discussed in 5.3
Downstream, Upstream and Cross-Stream Guaran-
tees.

The following factors need to be taken into account
in this respect.

* The articles of association of the Swiss target
should expressly permit upstream financial assis-
tance.

* The guarantees should be approved not only by
the board of directors but also by the shareholders
of the Swiss target company.

* The finance documents should include language
that limits such upstream undertakings to the
amount of freely distributable equity and possibly
also provide for compensation of the Swiss target
by a security or guarantee fee, as well as include
certain undertakings of the Swiss target to mitigate
upstream limitations.

« Certain Swiss tax withholding issues should also
be addressed in the finance documents.

Another issue that arises, in particular where the target
is a listed company, is that of minority shareholders. If
(and for as long as) a guarantor/security provider is not
a wholly owned subsidiary of the parent entity whose
obligations are to be guaranteed/secured, minority
shareholder considerations can constitute a material
issue/risk.

5.5 Other Restrictions

The main restrictions concerning the provision of
security interests in the context of financings are those
related to upstream and cross-stream undertakings
(see 5.3 Downstream, Upstream and Cross-Stream
Guarantees).

Other restrictions might also apply depending on the
context, such as bankruptcy legislation (for avoidance
actions, see 7.5 Risk Areas for Lenders) and general
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restrictions pertaining to the principle of good faith
and public policy.

5.6 Release of Typical Forms of Security

A security is generally released through a release
agreement and a release action. The release action
depends upon the type of security interest that is to
be released. Essentially, the release action will consist
of “reversing” the actions that were necessary for the
perfection of the security interest, such as a return of
movable assets or share certificates, or the reassign-
ment of rights and receivables. Also, it is good prac-
tice to notify all relevant parties (eg, account banks)
of the release.

5.7 Rules Governing the Priority of Competing
Security Interests

As far as real estate assets are concerned, the priority
of competing security interests results from the time
of entry of the mortgage or mortgage note into the
land register. The same applies to the public register
for aircraft and ships. Land registers contain all pre-
existing security interests with their rank and amount.
Security interests on real estate may be established in
a second or any lower rank, provided that the amount
taking precedence is specified in the entry. When
security interests of different ranks are created on real
property, any release of higher-ranking security inter-
est will not entitle the beneficiaries of lower-ranking
security interest to advance in rank — unless an agree-
ment providing for advancement in rank is recorded
in the land register.

As far as movable assets and certificated shares
are concerned, the perfection of a security inter-
est requires a transfer of the particular asset to the
secured party. As a result, third parties are not able
to take and perfect subsequent security interest over
these assets without the consent of the secured party,
with the exception of good faith acquisitions. A third
party acting in good faith will acquire a valid security
interest over the assets, irrespective of the fact that
the pledgor had no authority over the assets.

As far as rights and receivables are concerned, the
order of priority is chronological, with the first secu-
rity interest granted being senior to any subsequent
security interest. Parties can, however, agree on a dif-
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ferent ranking among themselves. Because there is
no public register, legal due diligence is sometimes
conducted to verify that the particular assets are free
from third-party rights. Also, it is customary to obtain
a respective representation and to provide for the nec-
essary negative undertakings (no disposals, negative
pledge, etc) in the relevant finance document(s).

As a general rule, priority ranking can be contractu-
ally varied and Swiss law recognises agreements set-
ting priorities. Any party having a first-ranking security
interest can decide to waive its priority right. Generally
speaking, contractual subordination provisions will
usually survive in insolvency proceedings of a Swiss
security provider. However, questions can arise —
particularly regarding whether an insolvency official
is bound to them — and, where things are unclear, it is
not uncommon in practice to bolster the contractual
arrangements of claims among different groups of
creditors by means of security assignments.

5.8 Priming Liens

The concept of priming liens (ie, liens specifically
approved by insolvency officials or courts for post-
petition loans and taking security over existing liens)
is not a concept known under Swiss law.

6. Enforcement

6.1 Enforcement of Collateral by Secured
Lenders

Security interests can be enforced if a secured party
has a secured claim that is overdue. The relevant
finance documents will generally define the enforce-
ment trigger.

Under Swiss law, there are two main avenues for
enforcing a security interest.

* First, the enforcement of a right of pledge can
follow the rules set out in the Debt Enforcement
and Bankruptcy Act (DEBA). Under the DEBA, the
usual form of enforcement is a public auction sale.
Assets may, however, be sold without a public auc-
tion if:

(a) they would lose value during the time required
to prepare the auction;
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(b) the costs for the safekeeping of the assets are
unreasonably high;

(c) the assets have a market price (ie, are traded
on a stock exchange); or

(d) all parties agree to the private sale.

» Second, where the collateral consists of pledged
claims, movables or security papers (including
mortgage notes), the parties are to a certain extent
free to agree on a private foreclosure mechanism.
Private enforcement is generally preferred in prac-
tice, as it can be processed more expediently and
simply than enforcement pursuant to the DEBA.
By contrast, if a security right consists of a secu-
rity assignment or transfer, enforcement can only
be effected by way of private enforcement, as title
to the collateral has passed to a secured creditor
precisely with such purpose.

Private enforcement can be achieved through a public
auction, public offering or a private sale. If a private
sale has been agreed upon in the relevant security
document, it is advisable to arrange expressly in the
security document for the right of a secured creditor
to purchase the collateral itself. The value of the col-
lateral will be determined based on fair market value
and any surplus remaining after application of the pro-
ceeds to the secured amount would be paid out to
the security provider. Private enforcement of a right
of pledge is, subject to exceptions (eg, for intermedi-
ated securities), only available as long as no official
enforcement proceeding under the DEBA has been
initiated.

6.2 Foreign Law and Jurisdiction

A choice of a foreign law as the governing law of a
contract is generally possible under Swiss law, save
for specific contracts such as contracts with consum-
ers. A choice of law to govern security documents,
although binding for the parties, will not bind third
parties.

Swiss courts will generally refuse to apply provisions
of foreign law if this would lead to a result that would
be incompatible with Swiss public policy. In addition,
a Swiss court may apply provisions of a different law
from the one chosen by the parties if important rea-
sons call for it and if the facts of a case have a close
connection with that other law.
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Similarly, jurisdiction clauses are also generally bind-
ing, subject to certain exceptions.

With regard to immunity, if and to the extent a person
is subject to immunity, waivers are generally not pos-
sible.

6.3 Foreign Court Judgments

As a rule, Swiss courts will generally recognise a
final and conclusive judgment of a competent foreign
court. Recognition of a foreign decision may, however,
be denied if:

+ such a decision is manifestly incompatible with
Swiss public policy;

* a party establishes that it did not receive proper
notice;

+ the decision was rendered in violation of funda-
mental principles of procedural law; or

« if the principle of ne bis in idem has been violated.

Where proceedings in relation to the same subject
matter and between the same parties have been start-
ed earlier in another competent court, Swiss courts
tend to neither enforce a judgment nor take up the
case until a decision capable of being recognised in
Switzerland is rendered by the foreign court.

As for arbitral awards, Switzerland is a signatory to the
New York Convention on the Recognition and Enforce-
ment of Foreign Arbitral Awards and will recognise and
enforce foreign arbitration awards pursuant to and to
the extent provided for by that convention.

6.4 A Foreign Lender’s Ability to Enforce Its
Rights

As mentioned in 3.2 Restrictions on Foreign Lend-
ers Receiving Security, the purchase of Swiss real
estate by foreign or foreign-controlled investors might
be subject to approval by the Swiss authorities under
the Lex Koller. Any acquisition of residential real estate
assets in Switzerland by foreign or foreign-controlled
investors, in particular, is subject to restrictions and
permit requirements. If certain loan-to-value thresh-
olds are exceeded, such restrictions and requirements
can also apply to financings secured by Swiss real
estate assets.
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Furthermore, a lender’s ability to enforce its rights
under finance documents may be limited by the
occurrence of a bankruptcy or insolvency event with
the Swiss debtor (see 7. Bankruptcy and Insolvency).

7. Bankruptcy and Insolvency

7.1 Impact of Insolvency Processes

Once bankruptcy has been declared over a Swiss
obligor, or a composition agreement with assignment
of the Swiss obligor’s assets has been approved, the
Swiss obligor becomes insolvent. All its obligations
become due and payable, and the insolvent loses legal
capacity to dispose of its assets. All of its assets will
form part of the bankruptcy estate, including pledged
assets. Private enforcement of any assets that are part
of the bankruptcy estate is no longer possible. The
enforcement of creditors’ rights in this context will be
governed by the DEBA.

Assets from which the legal title was transferred for
security purposes, however, do not fall in the bank-
ruptcy estate but remain with the assignee, respec-
tively the transferee. These assets may still be pri-
vately enforced by the secured party. Any eventual
surplus from liquidation must then be returned to the
bankruptcy estate for distribution to other creditors.

Subject to avoidance actions (see 7.5 Risk Areas
for Lenders), the initiation of insolvency proceedings
should not affect valid acts of disposition made prior
to such an occurrence.

7.2 Waterfall of Payments

Unsecured creditors are ranked into three groups,
with financial creditors typically falling into the third
group. Secured creditors are satisfied on a priority
basis out of the enforcement proceeds of the relevant
security assets.

7.3 Length of Insolvency Process and
Recoveries

The time taken for an insolvency process to complete
depends significantly on how complex the particular
insolvency is and on what type of insolvency proceed-
ing is being applied. It can range from a few weeks
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(in straightforward cases) to a few years (in complex
cases).

7.4 Rescue or Reorganisation Procedures
Other Than Insolvency

Switzerland does not provide for a system similar to a
Chapter 11 bankruptcy in the United States or com-
parable schemes available under the laws of certain
European jurisdictions. However, Swiss law is fairly
flexible in its ability to accommodate reorganisation
procedures outside of a formal bankruptcy and is also
fairly flexible with regard to its interaction with non-
Swiss reorganisation schemes.

7.5 Risk Areas for Lenders

Under the DEBA, dispositions taken to disadvantage
certain creditors prior to the opening of bankruptcy
proceedings may be subject to avoidance actions.
This includes acts of disposition of assets made
against no consideration or against inadequate con-
sideration during the year preceding the declaration
of bankruptcy. It also includes acts taken during the
five years prior to the opening of bankruptcy proceed-
ings with the purpose of disadvantaging creditors or
favouring some creditors to the detriment of others.

If a debtor was over-indebted at the time, the follow-
ing acts may be voidable if carried out by that debtor
during the year prior to the opening of a bankruptcy
proceeding:

+ the granting of collateral for previously unsecured
debt;

« the settlement of debt by unusual means of pay-
ment; or

+ the repayment of debt not due.

Such acts are not voidable if the party that benefited
from the act demonstrates that it did not have actual or
deemed knowledge of a debtor’s over-indebtedness.

8. Project Finance

8.1 Recent Project Finance Activity

Project finance continues to be of interest as a financ-
ing approach in Switzerland. An example of an area
where increased project financing activity can current-
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ly be observed is the financing of the construction and
operation of new regional power plants (sometimes
known as green power projects).

8.2 Public-Private Partnership Transactions
Switzerland does not have specific federal or canton-
al legislation dealing with public-private-partnership
(PPP) transactions. The applicable rules therefore vary
depending on the sector involved.

An important aspect of PPP transactions when these
are structured within public procurement projects will
be to abide by the rules for participation and awarding
public projects. At the federal level, these rules are
set out in the Federal Public Procurement Act (PPA)
and, where the Swiss federal government is party to
a project, the rules of the PPA must be complied with.

In addition, Switzerland is a signatory to the WTO
Agreement on Government Procurement that applies
to procurements by the Swiss Confederation and the
cantons, as well as public companies in the water,
electricity and transport sectors.

The federal and cantonal bodies have implemented an
electronic platform for public procurement purposes
called “Simap”. It offers a procedure for public con-
tract-awarding authorities to post their tenders and
any relevant tender documents. Bidders and inter-
ested companies are given an overview of all exist-
ing contracts across Switzerland and documents are
freely accessible.

8.3 Governing Law

Depending on the sector of a project and its scope,
relevant documents and information may need to be
submitted to competent authorities for information or
for approval. This will typically be the case in relation
to construction, zoning and environmental issues and
concessions.

8.4 Foreign Ownership

Jurisdiction over public sector projects is allocated
between federal, cantonal and municipal authorities,
depending upon the sector involved. At a federal level,
the main responsible government body is the Depart-
ment of the Environment, Transport, Energy and Com-
munications (DETEC) and the agencies attached to
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it. The DETEC is in charge of transport, energy, com-
munications, aviation and the environment.

The Federal Communications Commission is the
regulatory body for the telecommunications sector.
It is responsible for granting licences for the use of
radio communication frequencies and promulgating
access conditions when service providers fail to reach
an agreement.

The Swiss Federal Electricity Commission is Switzer-
land’s independent regulatory authority in the elec-
tricity sector. It monitors electricity prices as well as
electricity supply security and regulates issues relating
to international electricity transmission and trading. In
Switzerland, cantonal and municipal bodies generally
have authority over natural resources such as oil, gas
and mineral resources.

With regard to state ownership in Switzerland, three
central sectors used to be fully state-owned.

+ Railways - the Swiss federal government is cur-
rently the sole shareholder of the Swiss Federal
Railways, which used to be a government institu-
tion. Shareholder responsibilities of the federal
government are performed by the General Sec-
retariat of the DETEC in co-operation with the
Federal Finance Administration.

* The postal service — Swiss Post is still entirely
owned by the Swiss government as a public limited
company.

+ Telecommunications services — Swisscom (a tel-
ecommunications provider) is also a public limited
company but its shares are listed on the SIX Swiss
Exchange. Currently, the Swiss federal government
holds the majority of the share capital and the vot-
ing rights.

8.5 Structuring Deals

The preferred legal form of a project company is the
stock corporation. Sometimes, international holding
structures are also used. Tax issues should always be
considered when setting up the structure.

With regard to foreign investment issues, there are
only a few restrictions, and non-discriminatory com-
petition between foreign and domestic entities pre-
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vails. The main restriction occurs with respect to real
estate property by application of the Lex Koller, which
contains several restrictions and authorisation require-
ments for the acquisition of non-commercial property
by foreign or foreign-controlled investors (see 6.4 A
Foreign Lender’s Ability to Enforce Its Rights). In
this context, foreign investment in a project company
holding non-commercial real estate may be restricted
by the Lex Koller.

Switzerland has signed more than 120 bilateral invest-
ment promotion and protection agreements (BITs) with
developing and emerging market countries around the
world. BITs improve legal certainty and the investment
climate. Switzerland has the world’s third-largest net-
work of such agreements after Germany and China.

The purpose of BlTs is (i) to afford international law
protection from non-commercial risks associated with
investments made by Swiss nationals and Swiss-
based companies in partner countries, and (ii), recip-
rocally, investments made by nationals and compa-
nies of partner countries in Switzerland. Such risks
include state discrimination against foreign investors
in favour of local ones, unlawful expropriation and
unjustified restrictions on payments and capital flows.

The Swiss Constitution protects property rights. How-
ever, in order to achieve planning goals, the competent
authorities may — subject to the rules of expropriation
— dispossess land from private persons. Expropria-
tions are permitted if they are:

* based on sufficient legal foundations;

«in the public interest;

« compliant with the principle of proportionality; and

« the only (reasonable) way in which the relevant
planning goals can be achieved.

In addition, full compensation has to be made.

8.6 Common Financing Sources and Typical
Structures

The typical funding techniques for project financings
are debt financing (including financings covered by
the export credit agency), mezzanine financing, capital
markets and state subsidies. Switzerland has an offi-
cial export credit agency, the Swiss Export Risk Insur-
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ance (SERV), which offers various insurance and guar-
antee products to cover political and credit risks. So
far, SERV’s products have primarily been relied upon
for financings in the power, railways and mechanical
engineering industries. That said, SMEs are increas-
ingly relying on SERV’s support, which contributes to
expanding the scope of industries seeking out SERV’s
policies and commitments to facilitate financings.

8.7 Natural Resources

Under Swiss law, land ownership extends down-
wards into the ground to the extent determined by
the owner’s legitimate interest. Therefore, any natural
resources found on a property belong to the owner of
the property, with the exception of groundwater rivers.

However, mining rights and exploitation of natural
resources — such as oil, gas or minerals — are usu-
ally regulated by federal or cantonal legislation, and a
governmental permit, licence or concession is neces-
sary. A concession will be granted in exchange for the
payment of concession fees or royalties. The amount
of concession fees typically depends upon the val-
ue of the concession. Domestic and foreign parties
are treated equally in this regard. Export restrictions
extend to nuclear energy, water for energy production,
protected plants and animals.

8.8 Environmental, Health and Safety Laws
Switzerland has enacted various environmental, health
and safety laws and regulations. Such rules do not
generally impact upon the financing of projects. The
main regulatory body at a federal level is the DETEC.
In particular, the Federal Office for the Environment
within the DETEC deals with issues relating to the
environment and health and safety.

The main federal acts regarding the environment and
health and safety are:

» the Federal Act on Protection Against Dangerous
Substances and Preparations;

« the Federal Act on the Protection of the Environ-
ment;

« the Federal Act on the Protection of Nature and
Cultural Heritage;

* the Federal Act on the Protection of Waters;
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« the Federal Act on Narcotics and Psychotropic
Substances;

+ the Federal Act on Radiological Protection;

« the Federal Act on Foodstuffs and Utility Articles;
and

« the Federal Act on Protection Against Infectious
Diseases in Humans.

Many secondary federal ordinances are also appli-
cable in various areas, such as biodiversity, climate,
contaminated sites, biotechnology and major acci-
dents. In addition, cantonal or municipal legislation
is abundant.
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