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Editorial
Law journals; Private clients

I am very pleased to write this first editorial as the new editor of this excellent journal.
In his last editorial, my predecessor took the opportunity of only briefly blowing his own trumpet. Let

me blow it a little louder on his behalf. Mark has edited the journal for eight years. I know, from working
with him, the struggles involved in commissioning articles from busy practitioners and academics and the
resulting panics as to whether there will be any content, too much content or something in between. So it
is hugely to his credit that he has during his time expanded sections of the journal, introduced others and
produced a very wide range of high-quality articles. Around fifty separate authors have produced articles
in the last two years alone and the consequence is a very diverse range of excellent articles. Mark is also
retiring from practice and so I take this opportunity to congratulate him on a marvellous career and to
wish him well on this next stage of his life.
These are big shoes to fill. I hope to maintain both the quality and diversity of content and to continue

to ensure that contributions reflect and consider the important developments in the private client sphere.
I hope to commission articles from all parts of the profession, both senior and junior, solicitors and barristers
and from academics at all levels (and anyone else with something interesting to say). From time to time,
I may pen my own thoughts on some topics.
The biggest news in the private client world in 2024 was the budget of the new Labour Government.

The changes to the non-domiciled regime, dispensing with domicile altogether, will take some considerable
time to bed in but were at least heavily trailed and expected whichever government had been in power.
In contrast, the huge impact of reducing agricultural and business property relief was not really anticipated
and the effects are not yet, in the author’s view, sufficiently appreciated. Whilst the NFU has campaigned
hard for its members, it does not seem to have yet fully dawned on business owners, particularly those
smaller family businesses, quite how damaging the loss of such an extensive relief will be. We await draft
legislation and expect to cover the topic in more detail in forthcoming editions.
In this edition, we carry two articles on tax, one devoted to the changes in the budget and the other to

an arrangement disclosed under DOTAs which actually survived challenge. There is also an important
article on the changes to the Swiss Private International law. Finally, I have penned a case note on the
appointment of representatives to represent estates in litigation.

Richard Dew
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International

TheNewRules of Swiss Private International Law
for Foreign and Swiss Dual Nationals Domiciled
in Switzerland

Jutta Gangsted
Justine Wadhera*

Applicable law; Domicile; Dual nationality; Family provision; Foreign nationals; Jurisdiction;
Switzerland; Wills

On 22 December 2023, the Swiss Parliament approved the revised version of the Private International
Law Act (the revPILA) following nearly a decade of extensive debate focused on the harmonisation and
modernisation of Swiss succession law.
The changes were particularly called for to:

i) prevent conflicting decisions on international successions by partially aligning Swiss law
with the European regulation on succession (EU Regulation 650/2012, which came into
effect in 2015) and

ii) clarify recent developments in case law and legal doctrine.

The date of entry into force of the new provisions has been set for 1 January 2025.
These changes to the revPILA grant individuals will increase the importance of international estate

planning for individuals. As such, the following article serves to outline the current estate planning
opportunities available to: (i) foreign nationals; and (ii) Swiss dual nationals domiciled in Switzerland
whilst setting out the key amendments made to the revPILA in respect of applicable law and jurisdiction.

Foreign nationals resident in Switzerland

Swiss forced heirship regime, a reminder
Swiss inheritance law provides statutory limitations protecting certain categories of statutory heirs, that
is spouse and descendants (or parents, if there are no descendants). These heirs are protected under the
forced heirship regime and have a mandatory entitlement to a fixed portion (the “compulsory portion”)
of a deceased’s assets. Therefore, under Swiss law, a testator can only dispose by Will of the freely
disposable portion of his/her estate (that is, his/her entire estate less the compulsory portions).

* Jutta Gangsted and Justine Wadhera are senior associates at the firm of Lenz and Staehelin, Route de Chene 30 CH-1208 Geneva.

19[2025] P.C.B., Issue 1 © 2025 Thomson Reuters and Contributors



Whilst the changes to Swiss inheritance law that came into force on 1 January 2023 sought to provide
more flexibility in how a testator can dispose of his/her assets in Switzerland, by reducing the percentage
of the compulsory portion of a deceased’s assets, the forced heirship regime remains embedded in Swiss
inheritance law. Currently, the forced heirship rights are:

• half of the succession right in the case of a direct descendant; and
• half of the succession right in the case of a surviving spouse or registered partner.

In a situation where there is a surviving spouse and a child/children, the compulsory portion of the
deceased’s estate will amount to half of the estate. As such, under Swiss law, in such a case, only up to
half of the estate can be divided freely without any restrictions, which is far from the testamentary freedom
enjoyed in other countries such as, for example, the UK.

Applicable law
Pursuant to Swiss law, the law of the jurisdiction in which the deceased had his/her last place of residence,
will generally determine which law applies to his/her succession. Indeed, art.90(1) of the Swiss Private
International LawAct (PILA) states that “the estate of a person who had their last domicile in Switzerland
is governed by Swiss law”. Under the PILA, a person “has their domicile in the state where they reside
with the intent of establishing permanent residence” (art.20(a) PILA).
Consequently, if a person of Swiss nationality dies with his/her last domicile in Switzerland, his/her

estate, whether movable or immovable and whether situated in Switzerland or abroad, will, by application
of the PILA, be governed by Swiss succession law.
Furthermore, the estate of a foreign national who dies with his/her last domicile in Switzerland will

also be, in principle, governed by Swiss law, regardless of where they may have lived previously or their
nationality.

Professio juris
Such foreign national whose last domicile was in Switzerland may, however, choose by way of a Will or
inheritance agreement to submit his/her estate to the law of the State of which he/she is a national (or
should he/she have several nationalities, to the law of one of them), thereby overriding the application of
Swiss succession law (professio juris) (art.90(2) PILA). It is worth noting that a foreign national cannot
decide to subject only certain assets of his/her estate to the law of the State of which he/she is a national.
Indeed, a professio juris will apply to the deceased’s entire estate.
Further, such election only applies to civil law and not to tax law. This means that a testator cannot

freely choose the tax law to which he/she wishes to subject his/her estate, and that making a professio
juris should have no influence on the tax law applicable to his/her estate.

Jurisdiction
Currently, irrespective of any professio juris, Swiss private international law provides that the administration
of the estate (in particular, the administration and enforcement measures) is governed by the law of forum
(lex fori), which is in principle Swiss law when the deceased’s last domicile was Switzerland. Indeed, a
professio juris has no effect on the authorities and courts competent to open the succession and rule on
any legal proceedings, or on the enforcement procedures (art.92(2) PILA). Under the PILA, the Swiss
authorities automatically consider themselves as competent when the deceased died having his/her last
domicile in Switzerland, irrespective from any professio juris.

20 Private Client Business
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However, once in force, the revPILA will enable foreign nationals and Swiss nationals with one or
more other nationalities to submit: (i) the assets located in their national State; or (ii) their entire estate to
the jurisdiction of the authorities of their national State when they are electing their foreign national law
as applicable to their estate.
Careful consideration should be given to this election for married couples as it does not apply to the

liquidation of matrimonial property (art.51 revPILA), which could lead to a situation where one authority
(i.e. Swiss) handles the liquidation of the matrimonial regime upon death, while another authority deals
with the liquidation of the estate itself (i.e. one’s national State). Indeed, a spouse who made a choice of
jurisdiction for the estate is not allowed to also unilaterally derogate Swiss jurisdiction regarding the
liquidation of the matrimonial property regime. As such, the Swiss rules dealing with the distribution of
assets which form part of the applicable matrimonial property regime, will bite before the application of
Swiss succession law.

Case Study
Let us take the example of Mr Jones, a French and British national residing in Switzerland. The following
facts are relevant to Mr Jones’ planning opportunities:

• Mr Jones is married to Mrs Jones, with whom he has two children
• Mr Jones’ assets comprise Swiss real estate as well as portfolios held in bank accounts in

Switzerland and the UK
• Mr Jones wishes for all of his estate to pass to Mrs Jones on his death, should she survive

him
• Whilst Mr Jones retains ties with the UK, he has no ties with France

Should Mr Jones make a Will providing for his entire estate to pass to Mrs Jones’ on his death without
making a choice of law submitting his estate to the laws of England and Wales, Swiss inheritance law
will apply to his estate. Thus, Mr Jones’ children, as legal heirs, will be able to claim their compulsory
portion—equal to 25% of Mr Jones’ estate by way of a specific judicial action. The limitations to Mr
Jones’ testamentary freedom could be waived by his children by way of them entering into an inheritance
contract.
Article 90(2) PILA, however, enables Mr Jones, as a foreign national domiciled in Switzerland, to

subject his succession to the law of his nationality. As a dual national, Mr Jones is free to submit his estate
to the law of the State of which he is a national (i.e. French or English law), and case law has confirmed
that it does not matter whether or not he had ties with the chosen State.
In this case, as France also applies a forced heirship regime giving a mandatory right to Mr Jones’

children, Mr Jones should make an election in his Will to submit his estate to the laws of England and
Wales to achieve his estate planning objectives. Indeed, as English law applies testamentary freedom,
such a professio juris would increase Mr Jones’ freedom of disposal, as he would be able to organise his
estate without having to comply with the Swiss forced heirship rules.
As Mr Jones holds bank accounts in England, the revPILA would allow him to make an election to

submit those specific assets to the English authorities, or even his entire estate should he wish to do so
(art.87(1) revPILA). In practice, Swiss banks and authorities that are familiar with international estates
regularly accept foreign certificates of inheritance (e.g. an English grant of probate) if there is no reason
to doubt their authenticity and/or accuracy. In case of uncertainties, the foreign certificate of inheritance
(or similar document) can be recognised by way of Swiss recognition proceedings pursuant to the PILA.
It is worth noting that under the current PILA, a professio juris lapses if, at the time of death, the

deceased no longer has such citizenship, or has acquired Swiss citizenship (the case of a Swiss dual national
resident in Switzerland will be discussed below). However, the amendments made to the revPILA provide
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that, going forward, a professio juris will continue to be valid if the deceased was no longer a foreign
national upon his/her passing, provided he/she was a foreign national at the time the professio juris was
made. As such, even if Mr Jones’ was to renounce his UK citizenship after making his Will, such an
election will still be valid.

Swiss dual nationals resident in Switzerland
Under the current PILA, a Swiss dual national domiciled in Switzerland cannot elect the foreign law of
their other nationality to govern their estate if they are also of Swiss nationality at the time of their death.
Indeed, a professio juris is only possible for foreign nationals, to the exclusion of Swiss dual nationals
(art.90(2) PILA). Had Mr Jones held Swiss nationality, in addition to his French and English nationality
as set out above, he would not have been able to subject his estate to English law under the current PILA.
Under art.91(1) revPILA, however, Swiss dual nationals will now also have the option to select one of

their other national laws but they must hold the relevant nationality at the time of either signing their Will
or upon their death.
This amendment sparked significant debate in Swiss Parliament and led to disagreements between the

National Council and Council of States. The approved text offers only limited flexibility for Swiss dual
nationals in that the agreement reached by the Chambers on art.91(1) revPILA maintains the principle of
forced heirship and the corresponding compulsory portion. As a result, the estate of Swiss dual nationals
will still be subject to the Swiss forced heirship rules, regardless of whether they choose to submit their
estate to the laws of the State of their other nationality. Had Mr Jones held Swiss nationality, in addition
to his French and English nationality as set out above, the revPILA would allow him to subject his estate
to English law but he would not be able to deviate from the Swiss forced heirship rules.
It may still be advisable for Swiss dual nationals to submit their estate to a foreign law for example in

order to make use of certain foreign planning tools such as Will trusts (although they still remain
controversial under Swiss law) or to ensure consistency between the governingmatrimonial and succession
laws.
The legislation in neighbouring countries, which are most relevant dual nationality situations involving

Swiss nationals, typically grant stronger forced heirship rights to legal heirs, than those provided for under
Swiss inheritance law. Consequently, the provision in art.91(1) of the revPILA is unlikely to significantly
affect the testamentary dispositions of Swiss nationals with multiple nationalities, except in the case of
countries that have a system of testamentary freedom (e.g. the US, the UK, Australia…).

“The Importance of Montoring”
Whilst the amendments made to the revPILA offer greater opportunities to testators, it is important to
emphasise that once a professio juris and/or choice of jurisdiction is made, any changes in the law of the
jurisdictions concerned (i.e. residence, nationality, situs of assets etc.) should carefully be monitored.
Indeed, in principle the legal framework in effect at the time of the testator’s death, rather than when such
choice is made, will ultimately govern the devolution of his/her estate.
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