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Update 

Newsflash June 2020 

"Pre-pack": Recent court decision sanctions 

day-one business disposal in moratorium 

In a decision of 5 May 2020, a district court in the Canton of Zurich approved the 

transfer of business units of a debtor in a so-called pre-pack transaction simultaneously 

with the grant of a provisional debt restructuring moratorium. "Pre-pack" transactions 

in which a sale of debtor's assets are prepared prior to, but in view of, subsequent 

composition proceedings are still relatively rare in Switzerland. The most recent 

judgement sets out clearly the relevant requirements and provides a helpful guideline 

for future transactions. This is of particular importance in view of the current 

macroeconimic situation as that the number of distressed M&A transactions and the 

'need for speed' is expected to increase. 

 

1. Facts 

 

The specific pre-pack transaction which was 

considered by the court relates to a company 

based in the Canton of Zurich active in the field 

of facility services and in the state of over-

indebtedness as a result of continuing high losses 

(hereinafter "Debtor"). The Debtor faced 

significant outstanding payments to its suppliers 

and subcontractors, which, without an 

improvement of the liquidity situation, would 

have led to a chain reaction and ultimately to the 

impossibility of continuing the Debtor's business 

operations. This notwithstanding, the Debtor 

succeeded in finding an investor interested in 

taking over essential business units of the 

Debtor, with such investor having established a 

hive-off company for such purpose. An asset 

purchase agreement was concluded between the 

parties. The closing was subject to the 

suspensive condition of the court granting a debt-

restructuring moratorium and approving the 

business transfer. 

 

Subsequently, the Debtor submitted a request to 

the competent district court requesting (i) the 

granting of the provisional debt-restructuring 

moratorium without appointing an administrator 

and (ii) the approval of the transfer of the 

Debtor's business units to the investor's hive-off 

vehicle in accordance with the pertaining 

agreement (hereinafter "Pre-Pack Deal"). Such 

Pre-Pack Deal envisaged the take-over of 

approximately 75% of the Debtor's employees by 

the new company and the continued fulfilment of 

the pre-existing services agreements. Following 

completion of the transaction, the Debtor was 

left behind as a mere shell company unable to 

continue business operations or being 

restructured, and therefore, to be subjected to 

direct opening of bankruptcy proceedings after 

closing of the Pre-Pack Deal. 



 

 

  2 

2. Court Conclusions 

 

The main legal issues which had to be assessed 

by the court were (i) the availability of a 

provisional debt-restructruting moratorium with 

the sole purpose of implementing the planned 

transfer of business units, (ii) the approval of the 

Pre-Pack Deal without the appointment of an 

administrator and (iii) the urgency of the 

approval of the Pre-Pack Deal. In its reasoning, 

the court stated the following:  

 

› The Pre-Pack Deal is favorable for the Debtor's 

creditors given that the hive-off vehicle takes 

over the majority of the employees and the 

existing services contracts which results in a 

corresponding reduction of the (privileged) 

claims against the Debtor. The court based its 

reasoning on a broad interpretation of the term 

'restructuring' which includes the spin-off of 

business units to a hive-off vehicle even if 

bankruptcy proceedings are subsequently 

commenced against the Debtor. 

 

› The appointment of an administrator is not 

justified in view of the limited purpose of the 

debt-restructuring moratorium and the 

resulting costs in this constellation. Hence, the 

court concluded that was justified not to 

appoint an administrator (which is the 

exception rather than the rule for a Swiss 

composition moratorium).  

 

› The approval of the immediate sale requires 

urgency, which requirement is fulfilled in the 

present case as otherwise bankruptcy 

proceedings would have been commenced 

against the Debtor within a few days. 

Furthermore, a rapid procedure was necessary 

as without a day one approval for the Pre-Pack 

Deal, the investor would have withdrawn its 

offer, making it impossible for the Debtor to 

promptly find another potential investor in 

order to avoid bankruptcy.  

 

Against this background, the court granted all of 

the Debtor's requests, i.e. granted the provisional 

debt-restructuring moratorium without 

appointing an administrator and approved the 

Pre-Pack Deal. The court rendered its decision 

within a very short period (three working days).  

 

3. Impact on Practice 

 

Pre-pack transactions constitue a relatively new 

phenomenon in Switzerland. Although not yet 

widely used in practice, the instrument has 

attracted increasing attention for some time. The 

focus lies on pre-pack transactions as sale of 

business units or fixed assets during a debt-

restructuring moratorium while the transaction is 

prepared in advance of the granting of the 

moratorium. A sale during the composition 

moratorium with the approval of the comptent 

court is of particular interest to a potential buyer 

as it provides deal certainty by eliminating the 

risks of subsequent claw-back / avoidance claims 

in an insolvency liquidation procedure and 

allows the buyer to take over individual 

employees without becoming liable for earlier 

outstanding claims (cherry-picking right). 

 

However, in the absence of a specific legal basis, 

there are various legal uncertainties with regard 

to the structuring and the requirements for a 

successful pre-pack transaction. This particularly 

concerns the question whether a debt-

restructuring moratorium can be granted for the 

sole purpose of a pre-pack and whether a court is 

willing to approve the pre-pack sale directly 

without appointing an administrator. The recent 

judgement has now provided clear answers to 

these questions and, thus, makes a significant 

contribution to the legal development of the term 

"pre-pack" which court precedents had so far 

only defined on a fragmentary basis. 

Notwithstanding the fact that the decision has 

been rendered by a court of first instance, it will 

serve as a helpful guideline for parties in view of 

the clear legal statements made therein. The 

decision is, thus, expected to shape future 

transactions and provide assurance to market 

participants that pre-pack transactions can be 

handled promptly and in a legally sound manner 

in Switzerland. 

 

Please do not hesitate to contact us in case of 

any questions on this topic. 
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Legal Note: The information contained in this UPDATE Newsflash is of general nature and does not constitute legal advice. 

In case of particular queries, please contact us for specific advice. 
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