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Update 

Newsflash June 2020 

Corporate Law Reform 

On June 19, 2020, the Swiss Parliament finally adopted the text of a general corporate 

law reform, thereby ending a process that had started almost two decades ago. The 

main aspects of the reform are: 

› The incorporation of most rules of the Ordinance against Excessive Compensation in Public 

Companies (Minder Ordinance) into the Swiss Code of Obligations. 

› A target gender quota of 30% for the board of directors and 20% for the executive committee of 

publicly listed companies on a "comply or explain" basis. 

› The requirement for major companies in the natural resources industry to disclose payments to 

public authorities. 

› Numerous changes to "traditional" corporate law, such as permitting a share capital 

denominated in a foreign currency, a minimum par value below one cent, a "capital band" to 

give companies more flexibility to increase and reduce their share capital, clarification of the 

requirements for distributions out of capital reserves and interim dividends, and the 

enhancement of shareholders' rights in terms of better corporate governance. 

Companies will have a two-year transition period to adapt their articles of 
incorporation and regulations.  

 

After many years of discussions on revising Swiss 

corporate law, a first draft reform that failed in 

2013, the issuance of a revised draft by the Federal 

Council in 2016 and two years of parliamentary 

debates since then, the Parliament finally adopted 

the text of a general reform of Swiss corporate law 

on June 19, 2020 (the Bill). 

The Bill covers four general topics: first, compen-

sation rules, i.e. the incorporation of the Compen-

sation Ordinance into the Swiss Code of 

Obligations (and other federal laws); second, 

gender quotas; third, disclosure obligations for 

companies in the natural resources sector; and 

fourth, numerous changes to "traditional" 

corporate law primarily relating to the areas of 

capital and legal reserves, corporate governance, 

and restructuring. 

 

 

 

I. Say on pay and other compensation rules 

for listed companies 

The Bill replaces the Compensation Ordinance 

(Minder Ordinance), which was enacted as an 

interim measure. The provisions of the 

Compensation Ordinance have largely been 

retained. Proposals for stricter rules have been met 

with resistance in the consultation process and have 

been retracted for the most part. The main 

differences between the bill and the current 

Compensation Ordinance are the following: 

› Sign-on bonuses and replacement awards are 

only permissible if they compensate a "demon-

strated financial disadvantage" incurred in 

connection with a change of employment.  

› Companies may only pay compensation for 

non-compete covenants if the non-compete is 

commercially justified and the compensation 

does not exceed the average annual compen-

sation of the past three years. 
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› Compensation payments in connection with a 

previous engagement as a member of a board 

or a management body that are not in line with 

market practice are banned. Under the Com-

pensation Ordinance, there was only a 

disclosure obligation for such payments, 

provided they were not covered by another 

prohibition (e.g. as an unlawful severance 

payment). 

› As regards the maximum number of external 

mandates of members of the board and the 

executive committee, all mandates "in com-

parable functions in other enterprises with 

commercial objectives" must be included. This 

means that external management functions 

(which were outside the scope of the Compen-

sation Ordinance) are also included. For 

mandates in foundations and associations, the 

determining factor will likely be whether these 

qualify as "enterprises with a commercial 

objective", which very often should not be the 

case. The external mandates must be disclosed 

in the compensation report.  

› Certain proposals for stricter compensation-

related rules included in a preliminary draft 

have been abandoned. Most importantly, pro-

spective say-on-pay shareholder votes on 

variable compensation for the business year to 

come remain lawful (but the compensation 

report must then be submitted to an advisory 

shareholder vote in the following year), and no 

mandatory maximum ratio between fixed and 

total compensation ("bonus cap") of the board 

and the executive committee is required. Also, 

the proposal that the compensation of each 

member of the executive committee be 

disclosed individually in the compensation 

report has been dropped. Instead, the Bill 

follows the rule existing under the 

Compensation Ordinance requiring only the 

disclosure of the aggregate compensation 

amount of the executive committee and the 

highest amount paid to any one individual 

member. 

II. Gender quotas  

The reform provides for a target quota of 30% for 

the representation of both genders on the board 

and 20% on the executive committee of public 

companies exceeding the relevant thresholds for an 

ordinary audit (which is usually the case for public 

companies). If such companies do not achieve the 

target quotas after a transition period of five years 

for the board and ten years for the executive 

committee, they must explain in the compensation 

report the reasons for the under-representation and 

the measures taken to promote gender diversity in 

their corporate bodies. The compensation report 

must contain this information as of the business 

year beginning five (for the board quota) and ten 

(for the executive committee quota) years after the 

reform is effective at the latest (to the extent 

applicable). 

III. Disclosure obligations for companies 

exploiting natural resources 

Following the EU Directives 2013/34 and 2013/50, 

which also impose transparency obligations for 

companies exploiting natural resources, the Bill 

requires companies directly or indirectly active in 

the production of ores, oil or natural gas, or in 

the exploitation of primary forests and which are 

subject to an ordinary audit, to disclose payments to 

public authorities exceeding CHF 100,000 in 

aggregate. Companies solely active in commodity 

trading are not subject to this requirement but the 

Federal Council is authorized to extend the scope 

of these provisions to cover commodity traders in 

line with concerted international efforts. 

IV. "Genuine" corporate law changes 

The changes in the area of traditional corporate law 

primarily relate to the capital structure, the 

improvement of corporate governance, and the 

strengthening of shareholder rights and remedies. 

1. Capital, capital changes, legal reserves, and 

distributions 

The changes include the following in particular: 

› The share capital may be denominated in 

certain foreign currencies, which resolves a 

number of inconsistencies between accounting 

rules (which already allow accounting in con-

vertible foreign currencies) and corporate law. 

The Swiss Federal Council will publish a list of 

permitted currencies. 

› The minimum par value of shares of one 

cent is abolished. Shares may have any lower 

par value above zero. This should facilitate 

share splits.  

› The rules regarding (intended) acquisitions 

of assets, which currently necessitate a 
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somewhat cumbersome procedure for 

incorporations and capital increases with a 

number of potential legal pitfalls are abolished.  

› A "capital band" is introduced, i.e. an authori-

zation of the board for a maximum of five 

years to increase and reduce the share capital 

within an upper and lower limit. This will 

allow more flexible and faster capital changes.  

› The Bill requires that no one be placed at an 

unfair advantage or disadvantage as a result of 

the determination of the issue price of newly 

issued shares. 

› The rules on legal reserves are aligned with 

the accounting rules, and the creation and dis-

solution of reserves is clarified. Specifically, 

the distribution of capital reserves (i.e. paid-

in capital surplus and other shareholder con-

tributions in excess of the par value) to the 

shareholders are permissible within certain 

limits.  

› Interim dividends are expressly permitted, 

provided interim financial statements are estab-

lished. These financial statements will not need 

to be audited if the company is not subject to 

an audit (opting out) or if all shareholders 

approve the distribution of the dividend despite 

the absence of audit and the creditors' claims 

are not jeopardized by such dividend. 

› The treatment of treasury shares is aligned 

with the accounting rules (deduction from 

equity of an amount corresponding to the 

acquisition price shown in the balance sheet as 

a negative item).  

2. Shareholders' meetings 

The Bill provides more flexibility with regard to 

the organization of shareholders' meetings, reduces 

the hurdles for the exercise of shareholder rights, 

and attempts to foster participation in the 

shareholder democracy process: 

› Shareholders' meetings held by electronic 

means (so-called "cyber meetings") are 

explicitly allowed, but require the appointment 

of an independent representative. In private 

companies, the articles of incorporation of the 

company may remove the necessity to have an 

independent representative.  

› Shareholders' meetings taking place in several 

locations at the same time are explicitly 

allowed.  

› It will be possible for shareholders' meetings 

to be held outside of Switzerland, provided 

the articles of incorporation allow it, the chosen 

place does not make the exercise of 

shareholders' rights unduly burdensome 

without valid reasons and an independent 

representative is appointed by the board of 

directors. If the shares of the company are not 

listed on a stock exchange, the board of 

directors may waive the appointment of the 

independent representative with the consent of 

all shareholders. 

› Universal shareholders' meetings, i.e. 

meetings with all shareholders present or 

represented, can be held in writing or by 

electronic means.  

› The threshold for shareholders in public com-

panies to call a shareholders' meeting is re-

duced to 5% of the share capital (nominal 

value) or of the voting rights. For private com-

panies, the threshold remains 10% of the voting 

rights but the alternative, one million in 

nominal value, is amended to be 10% of the 

share capital. Further, the threshold to include 

agenda items and motions is reduced to 0.5% 

for public companies and to 5% for private 

companies. 

› The de-listing of a company's shares, which is 

currently in the competence of the board, 

requires the approval by a shareholders' 

resolution taken with a qualified majority. 

› Public companies may no longer require that a 

shareholder can only be represented by 

another shareholder at shareholders' 

meetings. If the articles of incorporation of a 

private company include such a requirement, 

the board must, if requested by a shareholder, 

appoint an independent proxy or a corporate 

body of the company to represent the 

shareholder(s). The Parliament took into 

account the fact that it is customary in small 

private companies that members of the board 

of directors represent shareholders at 

shareholders' meetings.  
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› In public companies, voting instructions by 

the shareholders must in principle be 

treated confidentially by the independent 

proxy and the independent proxy may inform 

the Company only in general terms and not 

earlier than three business days before the 

shareholders' meeting. This will reduce the 

information advantage of the Company in 

proxy fight situations.  

› In public companies, the board is required to 

give reasons for its proposals in the invitation 

to the shareholders' meeting.  

3. Shareholder and minority rights  

Shareholder and minority rights are strengthened, 

in particular by the following changes: 

 

› Shareholders holding at least 10% of the shares 

or voting rights in private companies have a 

right to ask questions to the board outside of 

shareholders' meetings. The board must 

respond within four months. 

› Shareholders holding at least 5% of the share 

capital or the voting rights can demand access 

to the company's books to the extent required 

for the exercise of shareholders' rights and 

provided no vital interests of the company are 

endangered.  

› Shareholders whose shares represent together 

0.5% of the share capital or voting rights in a 

public company, or 5% of the share capital or 

voting rights in a private company, may request 

the inclusion of an item in the agenda of a 

shareholders' meeting and of proposals in 

respect of any items on the agenda in the invi-

tation to the meeting. The requesting share-

holders may add a brief statement of the 

reasons for their proposals, which must be 

included in the invitation to the meeting.  

› The requirements for the exercise of the right 

to request a special investigation are relaxed 

in public companies; if the shareholders' 

meeting does not approve the initiation of a 

special investigation, shareholders representing 

5% of the share capital or of the voting rights 

(in aggregate) may request a special 

investigation in court (the threshold was 

previously 10% of the nominal value of the 

share capital or two million Swiss francs in 

nominal value).   

› The requirements for lawsuits against share-

holders, directors, and managers for re-

payment of unduly received benefits are 

relaxed. Claims may also be brought against 

members of the management and persons 

related to shareholders, directors and managers. 

The financial situation of the company is no 

longer relevant for the outcome. 

› The articles of incorporation may include 

binding arbitration clauses for disputes on 

corporate law matters.  

4. Corporate restructuring and insolvency 

The ambitions of the first draft proposal and the 

revised draft proposed by the Federal Council in 

2016, which aimed at expanding board duties 

relating to the "early warning system" in case of 

impending insolvency, have been implemented 

only in part. The changes to the existing rules aim 

in particular at facilitating corporate restructurings: 

 

› In case of a risk of illiquidity (inability to pay) 

of the company, the board must take measures 

to ensure the company's ability to pay. If 

necessary, the board must take or propose to 

the shareholders' meeting additional 

restructuring measures, or apply for a debt 

restructuring moratorium. The risk of 

becoming unable to pay debts as they fall due 

(which is highly relevant in practice) is thereby 

expressly made a trigger to require the board to 

take action.  

› Restructuring measures must also be taken if 

the net assets cover less than half of the 

aggregate of the share capital and the legal 

reserves (so-called "capital loss").  

› In case of a well-founded concern of over-

indebtedness, the board still has the duties to 

prepare interim accounts to notify the 

insolvency court. The notification of the 

insolvency court can be deferred if sufficient 

subordinations of claims by creditors are 

obtained (which is in line with the current law) 

as well as, which is new, in case of a 

reasonable prospect of restructuring within a 

short period (but not longer than 90 days after 

the interim accounts have been prepared and 

audited), provided the creditors' claims are not 

jeopardized by such deferral.  
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› In the following two instances, the new law 

confirms the current practice: A share capital 

increase may be paid by way of set-off with 

a creditor's claim against the company even if 

such claim is no longer covered by assets. In 

case of a capital reduction followed by an 

immediate re-increase of the share capital, 

certain procedural requirements of the capital 

reduction procedure are not applicable.  

› A deferral of bankruptcy is no longer possible, 

hence the restructuring moratorium (Nachlass-

stundung) is the only court-sanctioned 

restructuring procedure.  

5. Proposals that were not included in the new 

law 

The following proposals that were made in the 

legislative process were ultimately not included in 

the new law:  

 

› The possibility, in very simple circumstances, 

to incorporate and dissolve companies 

without public notarization. 

› The possibility for companies to reward share-

holders registered in the share register for at 

least two years with higher dividends (so-called 

"loyalty shares").  

› The "bonus dividend" of up to 20% for share-

holders exercising their voting rights that was 

proposed to mitigate the problem of the so-

called "dispo shares" (shares for which the 

holder is not recorded in the share register).  

› The proposed obligation for public companies 

to set up an online discussion platform ahead 

of shareholders' meetings. 

V. Entry into effect and transition period  

The Federal Council will decide when the Bill 

becomes effective. Entry into effect by January 1, 

2022 appears probable, but an earlier date is not 

excluded. 

The transitional rules include an adjustment 

period of two years to make the necessary amend-

ments to the articles of incorporation and 

regulations. The transparency rules for companies 

in the natural resources sector will apply for the 

first time to the business year starting one year after 

entry into effect.  

VI. Conclusions 

The Bill provides for a welcomed modernization 

and clean-up of Swiss corporate law (and hence 

indirectly also of the law of limited liability 

companies) in many areas. Certain other new 

provisions reflect overall social changes (gender 

equality, transparency for companies exploiting 

natural resources). In the compensation area, the 

well-functioning current practice of public 

companies can largely be continued. From the 

viewpoint of companies and shareholders, the 

increased flexibility regarding the share capital, the 

facilitation of distributions, the utilization of 

digitalization and the strengthening of shareholders' 

and minority rights are to be viewed positively. 

Also, it is a positive step that certain restrictions 

with questionable benefits (special rules for 

acquisitions of assets in connection with capital 

increases, ban on interim dividends) have now been 

abolished. Whether the fine-tuning in connection 

with shareholders' and minority rights (reduced 

thresholds for shareholder proposals, increased 

information rights) will turn out to be in the right 

balance remains to be seen. For public companies, 

the means available to shareholders to exercise 

influence on the shareholders' meeting have been 

expanded.  

 

Please do not hesitate to contact us for further 

information on the Bill or in case of any 

questions. 

 

 

 

 

 

 

 

 

Legal Note: The information contained in this UPDATE Newsflash is of general nature and does not constitute legal advice. 

In case of particular queries, please contact us for specific advice. 
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