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Leasing

Practical points
Under Swiss law, a lease agreement may be concluded before the premises are vacated 
and/or built.  In the latter case, the entry into force of the lease agreement is conditional 
upon the construction and delivery (conforming to the agreed technical description) of 
the premises.  In a situation where a lease is entered into before the existing tenant has 
vacated the premises, the factual and legal situation should be assessed in advance given 
the judicial extension rights of the tenant which form part of mandatory Swiss law (even 
for fi xed-term lease agreements).
General terms and conditions for commercial leases (latest edition being the 2010 edition) 
are generally incorporated into the lease agreement in the French-speaking part of 
Switzerland, but it is less common in the German-speaking part.  In some Cantons, some 
additional local rules apply, such as in the Canton of Vaud (règles et usages locatifs du 
Canton de Vaud − RULV).  Such regulations contain, for instance, basic provisions related 
to tenant’s fi t-out works.  
Should a tenant wish to carry out fi t-out works in the rented premises or the premises 
to be rented, the landlord’s prior approval must be obtained and such approval is often 
contained in the lease agreement for specifi c projects (with a description of the project, 
costs estimates and the plans) already planned before hand-over of the property.  If the 
tenant fails to obtain the landlord’s approval, he must reinstate the premises to their initial 
state at his own costs at the end of the lease.  If the landlord gave his consent, reinstatement 
by the tenant can only be requested if specifi cally agreed between the parties.  In order to 
avoid any disputes during or at the end of the lease, the lease agreement should address: 
(i) the exact interfaces between the (unimproved condition of the) landlord fi t-out and the 
tenant fi t-out; (ii) the approval procedure between landlord and tenant; (iii) the obligation 
of the tenant (or absence of such) to reinstate at the end of the lease; (iv) the compensation 
(or absence of such) by the landlord to the tenant for the tenant fi t-out if there is no 
reinstatement; and (v) the contribution (or absence of such) by the landlord to the tenant for 
the costs of the fi t-out works (e.g. in the form of rent-free periods or cash contributions). 
The execution of a lease agreement triggers, in Geneva (but not in Zurich), a stamp tax 
payable on each page of the agreement.  The fee amounts to CHF 4.50 per page for 
commercial lease agreements.  Registration fees are also due in most Cantons, should the 
parties wish to register the lease agreement with the land registry.  The lease agreement 
may opt for the rent payments to be subject to VAT.  This is generally done with a view 
to recouping VAT paid on construction costs and is therefore often chosen for newly 
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constructed or recently refurbished commercial buildings.  The current VAT rate for such 
purposes is 8%. 
Key commercial terms
The rent is usually paid monthly or quarterly in advance.  In some Cantons, such as the 
Canton of Vaud, should the tenant be in delay with the rent payment, the rent becomes 
automatically due quarterly in advance (independently of what was provided for in the 
lease agreement) upon simple declaration of the landlord.  The rent levels are freely 
established by the landlord (unless the premises are subsidised), generally based on a 
4%-5% (per year) return on investment.
The rent may be (i) fi xed, (ii) staggered, (iii) indexed to the Swiss consumer price index or 
(iv) turnover-based with a minimum fl oor.  A combination of staggered rent and indexed 
rent during the same period of time is forbidden.  Lease agreements for commercial 
premises are usually entered into for fi ve-year or longer periods.  Linking the rent to the 
Swiss consumer price index requires a minimum lease term of fi ve years under Swiss law.  
Rent increases can only be effected at the end of a fi xed term (for fi xed-term leases) or 
at the next possible date of termination (for leases with indefi nite period) unless specifi c 
provisions allow for intermediate increases.  Rent increases or decreases may also be 
effected based on changes to the reference interest rate for mortgages (the difference 
between the rate at signing of the lease agreement and at the end of the agreed term).  In 
light of the historically low level of such mortgage rate at the moment, rent decreases for 
each contractual term based on such ground are requested and effected on a regular basis.  
However, the landlord may oppose such reduction request with an upward adjustment of 
the rent due to increases in the market rent.  As a general rule, landlords must request rent 
increases resulting from indexation or mortgage interest rate changes using an offi cial 
form, whereas rent reductions on the same grounds do not require a form but must also be 
requested by the tenant (and do not apply automatically). 
Accessory costs and charges, e.g. electricity, hot water or snow removal, are usually paid 
by the tenant.  These costs and charges are included in the rent, paid separately in addition 
to the rent by advance payment (either as a lump-sum amount or on account) or even paid 
directly by the tenant to the service providers.  The accessory costs and charges must be 
set out in detail in the lease agreement in order to be enforceable in addition to the rent.  
If the lease fails to explicitly list the accessory costs and charges, a court would deem 
such costs as included in the rent and thus the separate payment of such costs would not 
be enforceable against the tenant.
A rental security in the amount of around three to nine months (typically in the form of a bank 
guarantee or a rental surety savings account) is usually requested from the tenant, to secure 
any claims of the landlord in connection with the lease agreement.  Such a rental security 
cannot be unilaterally used by the landlord to set off rent payments in case of payment default.
There is no automatic right to renew the lease agreement, unless agreed otherwise.  Various 
types and variations of options may be agreed between the parties.  The most common 
are so-called real options, which are often requested by the tenant (i.e. same terms and 
conditions as existing lease) and which result in an automatic renewal of the lease by 
unilateral notice by the tenant, while landlords (if they assume that the rent levels are 
increasing during the term of the lease) prefer having so-called unreal options, pursuant 
to which a renewal of the lease is subject to a mutual agreement on new terms of the 
lease, in particular the amount of the rent.  As a matter of mandatory Swiss law, tenants 
of commercial properties may seek an extension of their lease (ordered by a court) by a 
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maximum of six years (in one or two extensions) in situations where the termination of 
their lease agreement would cause them to suffer hardship.  
If a tenant wants to dispose of rented premises that are no longer required, he may transfer 
the lease agreement to a third party.  The landlord may refuse the transfer of the lease only 
for valid grounds (insolvency of the new tenant, competition risk with other tenants, etc.).  
The lease agreement may further set out the details of what is considered as a landlord’s 
valid ground.  In case of a transfer, the tenant remains jointly liable with the new tenant 
towards the landlord for the rest of the term, but for a maximum duration of two years.
A viable alternative is to sublease the premises, which can only be refused by the landlord 
if: (i) the tenant refuses to inform him on the terms of the sublease; (ii) the terms of the 
sublease are unfair in comparison to those of the main lease; or (iii) the sublease gives 
rise to major disadvantages to the landlord.  However, the tenant will remain party to the 
main lease and thus fully liable towards the landlord. 
With respect to cleaning, maintenance and works to be carried out in the rented premises, 
the general rule is that the tenant must remedy (and pay for) defects which can be dealt 
with by minor cleaning or repairs as part of regular maintenance, and all other works have 
to be carried out by the landlord at his expense (except if caused by the tenant).  Such 
minor works which must be taken care of by the tenant may include, for example, water 
taps, electrical switches and sockets, repairing or replacing broken door locks, etc. 
Even though the landlord is responsible for the repair of all other non-minor defects, the 
tenant must immediately report these defects to the landlord and tolerate the repair works, 
however.  If he fails to notify the landlord, he may be held liable for the repair costs and 
further damages incurred. 
As an exception to this general rule, with respect to the tenant fi t-out (as opposed to 
the landlord fi t-out), the tenant is typically responsible for all maintenance, repair and 
renovation works and there is no distinction between minor and major maintenance works 
as described above.  At the end of the lease, damages or repair may not be requested by 
the landlord to the tenant for normal wear and tear.

Investment

Practical points
To ensure the landlord does not try selling the premises to another party, the parties 
may enter into an exclusivity agreement (which may be part of a letter of intent).  To 
be enforceable, the exclusivity clause must be binding for both parties.  With respect 
to all other (non-binding) clauses in a letter of intent, should a party terminate the 
negotiations in bad faith, the other one may only claim for damages based on breach of 
pre-contractual obligations (culpa in contrahendo).  In practice, the application of the 
culpa in contrahendo theory is very rare.
The protection of a prospective purchaser is higher with the execution of a promise to sell 
executed before a notary public.  Such a promise to sell typically provides that the parties 
will, on satisfaction of some conditions precedent, execute a sale deed whose terms and 
conditions have often already been agreed in detail in the promise to sell.
A typical situation in which a promise to sell is executed is where a foreign investor invests 
in undeveloped land, triggering the requirement to get a Lex Koller (as defi ned below) 
clearance relating to non-commercial real estate (undeveloped land is not classifi ed as 
commercial real estate, unless it is built on within a one- to two-year period).  Indeed, 
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overseas investors are mainly restricted in real estate ownership as a result of the federal 
statute on the acquisition of real estate by persons abroad (Lex Koller).
As a matter of principle, the Lex Koller limits the acquisition of residential real estate 
by persons abroad (i.e. EU/EFTA nationals without a domicile in Switzerland, foreigners 
without a living permit, companies with registered seat abroad or companies controlled 
by foreigners within the meaning of the Lex Koller).  The 1997 and 2002 Lex Koller 
revisions considerably opened up Switzerland’s commercial real estate market to foreign 
investors.  Restrictions affecting real estate assets used for commercial purposes concern 
commercial premises: (i) that are empty; (ii) that contain residential parts; or (iii) areas 
that are acquired in anticipation of a company’s expansion in the short or medium term 
(but with no concrete plans to build at the time of the acquisition).  In practice, holding 
companies often face a situation in which a company owns, as part of its assets, one 
or two residential buildings.  Some Cantons allow a company, whose purpose is an 
operational one (e.g. to run a hotel) to own, among its assets, up to around 30% of non-
commercial (residential) real estate assets.  The reference value for calculating this 30% 
threshold is the market value of the real estate asset.  Applied to holding companies, 
the 30% threshold is calculated on a consolidated basis, that is, on all real estate assets 
owned by the holding company and its subsidiaries.  Since Cantons are entrusted with the 
responsibility and power to apply and ensure compliance with the Lex Koller, the local 
practice must be checked prior to every transaction.  The Lex Koller is currently being 
revised and further restrictions may be implemented. 
In the Canton of Geneva, another major restriction in disposing of property is the pre-
emption right in favour of the State of Geneva over the plot at a price determined by the 
Canton (i.e. lower than the market price), resulting from the location of the plot in certain 
zones.  Legal pre-emption rights apply in the Canton of Geneva to plots located in a 
development zone and/or in an industrial development zone.  These pre-emption rights 
can technically only be exercised on registration of a sale deed with the land registry.  
At this point, the State of Geneva has a 60-day period to decide whether to exercise its 
pre-emption right.  If the State does not exercise it, the city where the plot is located has 
a 30-day period to decide whether, in turn, it wishes to exercise its pre-emption right.  
Contractual pre-emption rights, given for example to the tenant of the premises, also 
restrict the landlord’s freedom of disposal of real estate.
These two main restrictions, as well as the fi nancing, may have an impact on the timing 
of the transaction.  However, unlike the fi nancing issues that are generally resolved 
beforehand, the Lex Koller usually results in conditions precedent to closing in the sale 
deed.  In practice, the time gap between signing and closing triggers the need to address 
the actions concerning the property between signing and closing (i.e. the builders’ liens, 
the maintenance of the premises in their current state, the consequences of a deterioration 
or destruction of the premises, and the absence of change in the rental income (if the 
premises are rented and bought on a DCF valuation basis)).
In case of asset deals, the notary generally wires the purchase price to the seller (and 
releases the mortgage note to the fi nancing bank, if any) only once the transfer of 
ownership is registered with the land registry (usually on fi rst registration of the sale deed 
in the daily journal, without waiting for second registration in the main book).  A down 
payment is also generally requested at signing and held in escrow by the notary without 
serving any interests.  The balance of the purchase price is paid at closing when the 
transfer of ownership is registered with the land registry (fi rst registration).
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The contractual provisions in the Swiss Code of Obligations set out the requirement for 
real estate sale deeds to be signed before a notary public and fi led with the competent land 
registry.  The same notarisation requirement applies to transactions that can be assimilated 
to sales (i.e. promise to sell, emption rights and pre-emption rights).  Swiss law does not 
set out formal requirements in case of share deals.  Sales of real estate portfolios which 
concern properties in various cantons (and with a seller that is a legal entity registered 
in the commercial registry) are sometimes effected by asset transfers pursuant to the 
Swiss Merger Act and are subject to the notarisation requirement as well, but will be 
effective upon registration in the commercial registry (and the subsequent change in the 
land registry only has declarative effect). 
In case of asset deals and for purposes of the legalisation of signatures, the notary requests 
a passport copy of the signatories, duly countersigned in original.  The application form to 
the land registry is also to be executed and the signatures notarised.  Since there is no formal 
change of ownership in case of a share deal, no registration with the land registry occurs.
Real estate transactions trigger taxes payable by both seller and buyer, and authorities 
have a legal lien on the property for such (unpaid) taxes.  At the federal income tax level, 
gains realised by the disposal of real estate belonging to an individual who held the real 
estate as private asset are exempt from income tax; however, gains of professional real 
estate dealers are subject to federal income (or gains) tax.  At the cantonal income or 
capital gains tax level, the disposal of real estate is subject to income or capital gains tax.  
It is, in principle, levied on the difference between the base cost and the purchase price; 
that is, the gain from the sale of the real estate, and is payable by the seller.  The tax rate 
depends on cantonal legislation, the amount of the gain and the duration of ownership. 
Most Cantons (and municipalities) levy a real estate transfer tax payable upon each transfer 
of ownership.  The respective real estate tax rates vary by Canton, and are usually between 
1% and 4% of the purchase price or taxable value of the real estate.  There are exemptions 
from, or reductions of, transfer tax for special real estate transfers, in particular in cases 
such as reorganisations and transfers between investment funds (subject to advanced tax 
rulings).  In principle, the buyer is liable for the transfer tax.  However, in some Cantons, 
transfer taxes are split between the buyer and the seller.  There is no transfer tax triggered 
in a share deal of a company owning real estate if the legal owner who is registered with 
the land registry remains the same, unless the company qualifi es as a real estate company.  
Some Cantons indeed levy such tax in case of change of control of the real estate company.  
A company qualifi es as a real estate company if a majority of its assets are composed of 
real estate or if its profi ts are mainly made from real estate transactions. 
In addition to such taxes, notary fees and land registry fees are due in asset deals.  Who 
pays such fees mainly depends on local practice and the sale agreement.  In some Cantons 
(e.g. Geneva), the buyer usually bears all fees.  In other Cantons such as Zurich, the buyer 
and the seller typically equally split the fees.
Key commercial terms
A down payment of 10% of the purchase price is common for assets deals, whereas there 
is typically no down payment in share deals. 
Depending on the circumstances of the case under review and the complexity of the 
acquisition (e.g. portfolio of real estate assets), the timing of a real estate acquisition in 
Switzerland may vary from a few days to six months.
As a general post-completion rule, in case of share deals, any agreement concluded by the 
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acquired entity remains valid (subject to change of control clauses).  This is particularly 
true of employment agreements, lease agreements and maintenance agreements.  By 
contrast, in case of an asset deal, such agreements, except lease agreements, do not pass 
by law to the new landlord.  
In practice, an assignment of the rights of the previous landlords (seller) towards the 
contractors having taken part in the construction of the property is necessary.  The 
contractor’s guarantee, granted pursuant to Article 181 of the SIA Rule 118 (which is 
often used in general or total contractor agreements), must be assigned to the new landlord 
(buyer), as it was granted to the previous landlord.  As for rights which are not assignable, 
a power of attorney in favour of the new landlord is generally granted.  In some cases, 
a subsidiary guarantee of the landlord is granted to the new landlord, when he has taken 
part in the construction process.
The same rule applies for the transfer of tax or fi nancial benefi ts which do not automatically 
pass to the new landlord in case of an asset deal, whereas in case of a share deal, the carry-
forward losses are borne by the new landlord.

Development

Practical points
Title information (description of the property, name and identifi cation of the landlord, type 
of ownership and date of acquisition) and easements are publicly available information.  
Any other information, in particular mortgages encumbering the relevant plot, is not 
publicly available and is only provided on prima facie evidence of a plausible interest. 
The sale price of an asset deal is publicly available in a few Cantons, for instance in Geneva, 
where the Offi cial Gazette (FAO) publishes sale prices of all real estate transactions which 
have been accepted for registration in the land registry.  In addition, the Canton has an 
internet site where it regularly updates all such publicly available information.  Name and 
address searches can be performed. 
Under Swiss law, contractual freedom prevails regarding transfer of ownership and transfer 
of possession (i.e. transfer of risks and benefi ts) of real estate.  Both events may not occur 
at the same time.  The same applies for the payment of the purchase price, which may not 
be simultaneous with the execution of the sale deed. 
As regards the kinds of agreements that may be entered into, a developer may buy real 
estate through a straight sale deed, enter into a promise to sell, a conditional sale deed or 
be granted an emption or pre-emption right.  The landlord may also sell the ground lease 
ownership.  This kind of ownership enables the landlord of a plot to dissociate ownership 
of the ground from ownership of the constructions erected on it.  The ground lease is a 
long-term easement registered with the land registry and entitling the benefi ciary to erect 
constructions over the plot.  The ground lease is concluded for a period of time varying 
from 30 years (minimum) to 100 years (maximum) and can be renewed.  At the end of 
the building right agreement, and depending on its terms and conditions, the ownership of 
the building returns to the landlord of the ground plot or the developer must reinstate the 
plot to its initial state (i.e. without construction).  The ground lease is a form of ownership 
frequently used for strategic development zones, such as industrial zones in Switzerland’s 
main cities.  The Canton of Geneva, for example, has extensively used this form of 
ownership.  Additionally, plots in the development and industrial zones sold by the State 
of Geneva are encumbered with a right of redemption, usable should the buyer not have 
built on it within fi ve years of the entry into possession.
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The construction of a plot by a developer triggers equipment costs: in Geneva, for instance, 
a water disposal tax (taxe unique de raccordement – TUR) calculated per square metre of 
commercial premises.
Key commercial terms
The purchase price is usually calculated applying a yield to the rental income corresponding 
to the return on investment searched by the parties.  The yield ranges, in the current market, 
between 2% to 2.10% for core assets (prime buildings in prime locations).  For other 
properties the average yield ranges between 3.5% and 3.75%, it being specifi ed that some 
properties are sold applying a yield exceeding 5%, in “standard” locations.
There is no mandatory rule under Swiss law with respect to payment structure of the 
purchase price.  As already mentioned, in theory, the purchase price may be paid when the 
transfer of ownership occurs, or at an another date.  It is also possible to stipulate a bonus 
payment should the rental income reach a certain threshold within a certain date.
In practice, the purchase price is generally paid when the transfer of ownership occurs, as 
the seller aims to receive the purchase price before giving up ownership of the real estate.  
Due to this fl exibility permitted by Swiss law for the payment structure, the deal structure is 
also fl exible and may be tailored to the needs and requirements of the parties involved.  In 
cases where a condition precedent must be satisfi ed, such as the construction and delivery 
as per agreed technical specifi cations of the building, a straightforward sale deed is usually 
inappropriate, and is often replaced by a promise to sell.  The main advantage of a promise 
to sell is that the buyer does not need to transfer the purchase price at execution of the 
promise to sell, but only upon satisfaction of the condition precedent and execution of the 
sale deed. 
Entering into a loan agreement ahead of construction is very frequent, as well as execution 
of a lease agreement conditional upon the construction of the premises.

Financing

Practical points
The maximum amount lenders pay for commercial properties amounts to 60–65% of the 
Loan-to-Value (LTV).  Before entering into a loan agreement, lenders, mainly banks, 
perform a due diligence which generally focuses on the rental income and the conformity 
of the use of the plot with the zone.
Real estate fi nancing is usually subject to: transfer of the legal title, for security purposes, 
of all mortgage certifi cates existing or to be created on the property (100% of the purchase 
price, sometimes 120% if a hedging agreement is entered into in case of fl oating rate 
loan); the assignment of all current and future rights and claims in connection with lease 
agreements (including the possible guarantees provided by tenants in connection therewith); 
the assignment of all current and future rights and claims in connection with insurance 
policies, intercompany receivables and the bank accounts owned by the borrower; as well 
as, in some cases, pledge of the shares of one of the group companies or any individual 
pledge of assets.  In Switzerland, issuance of mortgage certifi cates is costly, since in most 
Cantons, transfer tax is levied on their creation at a rate of 1% to 2% of the face value of the 
certifi cate.  The security interest is perfected by execution of a written deed of assignment 
and delivery of the mortgage certifi cate.
Enforcement action of the lender depends on the events of default stipulated in the loan 
agreement.  The enforcement rights of the lender are linked to the kind of security and/or 
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guarantee provided by the borrower, as stipulated in the loan agreement.  For instance, the 
enforcement of the mortgage certifi cate leads in the end to the forced sale of the property 
either to the lender, if the latter wishes to pay the difference, or to a third party, with the 
amount of the loan and interest being deducted from the purchase price payable to the 
borrower.  Typically, tenants may only be notifi ed of the assignment of rent payments upon 
the occurrence of an event of default.
Key commercial terms
In Switzerland, fi nancing agreements are either concluded in the form of a fi xed rate loan, 
lasting then generally for 10 years, or in the form of fl oating rate loan.
The interest rate is generally equal to the CHF-LIBOR rate or to the agreed fi xed interest 
rate for the relevant interest period plus the relevant margin.  The interest rate is calculated 
on a 360- or 365-day basis and is generally payable in arrears on each payment date.
Loan agreements usually provide that the lender may demand repayment of the monies if 
any or all of the following events occur:
• the material destruction of the property;
• the sale or other form of disposal of any part or all of the property;
• a breach of any of the fi nancial covenants if and to the extent not cured; or
• a change of ownership or control without the consent of the lender.
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